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44 WHITFIELD vs. ROGERS. 

as early as possible thereafter, and also in favor of an absolute, and 
against a defeasible estate. All these principles are of use here. 

It is in perfect accordance with them, and under their influence, 
that it has so often been decided that the word survivors shall be 
referred to the death of the testator, if there is nothing indicating a 
contrary intention. It favors, in this instance, equality among his 
heirs or devisees, and we see no word tending to show that he meant 
to place Leah on a different footing from the others. He makes no 
provision in defeasance of her estate in any event, but, on the con- 
trary, he seems to say that it shall go to her as an heir, agreeably 
to the intestate laws. It requires clear expressions or implications 
to devest her vested estate. 

We are therefore of opinion that when he provided that the re- 
mainder should go to his "surviving" heirs, he meant, as testators 
very often mean by that word, his " other" heirs, or rather devisees 
and legatees. And when he said "agreeable to the intestate laws," 
he added a confirmation to this view. 

It is not necessary to allude to the sale of the land, except to say 
that it could not be sold as Henry's after it fell back to the estate, 
and that the sale was proper then, only under the power given to 
sell and distribute according to the clause principally discussed. 

Decree accordingly. 



In the Court of Errors of Mississippi. 

HATCH WHITFIELD VS. WILLIAM P. ROGERS. 1 

1. The principle is well established, that every common trespass is not a foundation 
for an injunction, where it is only contingent and temporary ; but if it continue so 
long as to become a nuisance, the Court will interfere and grant an injunction. 

2. The rule is laid down that, in order to give jurisdiction, there must be such an 
injury, as from its nature is not susceptible of being adequately compensated by 
damages at law, or such as, from its continuance or permanent mischief, must 
occasion a constantly recurring grievance. 

3. A private individual may obtain an injunction to prevent a public mischief, by 
which he is affected in common with others. 

On appeal from the Northern District Chancery Court at Fulton : 
Hon. Henry Dickinson, Vice-Chancellor. 

' We are indebted to the civility of the Reporter for the sheets of his forthcoming 
volume. This case is reported in i Cush., 84. 
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The facts are substantially stated in the opinion of the Court, by 

Mr. Justice Handy. — This was a bill filed in the District Chan- 
cery Court at Fulton, by the appellee, against the appellant, to 
enjoin him from the erection of a mill-dam. The bill alleges, in 
substance, that the complainant's lands, which lay in the vicinity of 
the mill-dam about to be made, would be inundated by the con- 
struction of it, so that their value would be greatly lessened and 
much of the timber killed, by the damning up of the water ; and 
that the health of the neighborhood would be greatly injured by the 
stagnation of the water produced by the dam. The answer denies 
the material allegations of the bill, and much testimony was taken 
on both sides. The Vice-Chancellor directed the following issues 
to be tried in the Circuit Court of Monroe County, where the 
matter complained of was located. 1. Whether the mill-dam would 
operate a private nuisance to the complainant. 2. Whether or not 
it would operate a public nuisance to the neighborhood in which it 
was to be erected. 

And on the trial in the Circuit Court the jury found a verdict 
that it would operate as a public nuisance; upon the return of 
which verdict to the Vice-Chancery Court, a perpetual injunction 
was decreed ; and hence the case is brought to this Court. 

1. It is insisted, in the first place, on the part of the appellant, 
that the complainant was not entitled to relief in equity on the 
ground of the private nuisance ; because relief in equity will only 
be granted in such cases where the mischief is irreparable and can- 
not be compensated in damages. Authorities are to be found hold- 
ing this doctrine ; but the modern and more approved cases extend 
the relief in equity much further, upon the just principle of inter- 
posing to prevent the evil, rather than to compensate for it after it 
has been committed. Thus it is held to apply to cases of diversion 
of watercourses, or pulling down banks, and exposing the complain- 
ant to inundation. Eden on Injunc. 269 ; 1 Bro. C. C. 588 ; 10 
Ves. 194. In Coulson vs. White, 3 Atk. 31, Lord Hardwick said, 
"Every common trespass is not a foundation for an injunction, 
where it is only contingent and temporary ; but if it continues so 
long as to become a nuisance, the Court interferes, and will grant 
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an injunction." Judge Story lays down the rule thus : in order to 
give the jurisdiction, he says, " there must be such an injury as 
from its nature is not susceptible of being adequately compensated 
by damages at law, or such as, from its continuance or permanent 
mischief, must occasion a constantly recurring grievance, which can- 
not be otherwise prevented but by an injunction." 2 Story Eq. 
Jur. § 925. 

These principles fully justify the relief sought in this case. The 
inundations occasioned by the erection of the dam, the injuries 
thereby caused to the complainant's lands, and the periodical 
destruction of his timber, did not constitute a single trespass, but, 
from their nature, must have been " constantly recurring griev- 
ances." It would have been unreasonable and oppressive to force 
the complainant into a court of law to redress each repetition of 
the injury as it might recur from time to time ; and therefore, on 
the very principle of "suppressing interminable litigation," and of 
"preventing multiplicity of suits," courts of equity alone can give 
just and adequate relief in such cases. 

2. The appellant urges that the complainant was not entitled to 
an injunction on the ground of a public nuisance, because a private 
individual cannot come into a Court of Equity for relief from a 
public nuisance, unless he avers and proves some special injury ; 
and that there is no such averment in this case. He contends, that 
the proper mode of proceeding is by indictment at law, or by infor- 
mation in equity, at the suit of the Attorney-General or the State. 
We do not think these positions well founded. 

An indictment could only result in an abatement of the nuisance 
after it had been committed. It could not prevent the mischief 
arising from it before the indictment could be tried and the judgment 
carried into execution. That remedy would, therefore, be inade- 
quate. 

As to the right of the complainant to seek the relief, the bill 
states, that the health of the neighborhood would be greatly injured 
by the stagnation of water produced by the dam, and it shows that 
the complainant's lands lay within a short distance of it, and would 
be affected by it. His property, therefore, as a place of residence, 
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or as a plantation and abode of slaves, must necessarily have been 
injured ; and this must strike the mind almost as forcibly as if it 
had been distinctly alleged in the bill, that this cause of disease 
would extend to him or his family or slaves, or would diminish the 
market value of his lands. But it appears, by the proof, that he 
resides upon the lands ; so that it sufficiently appears he was subject 
to the evil complained of. It is well settled, that a private indi- 
vidual may obtain an injunction to prevent a public mischief, by 
which he is affected in common with others. Eden on Inj. 267. 
Judge Story says, a Court of Equity will interfere in such cases, 
" upon the application of private parties directly affected by the 
nuisance." 2 Story, Eq. Jur., § 924; 12 Peters, 98. 

But here the matter is not only presented as a public nuisance, 
but it is also alleged that a special injury, apart from the mischief 
to the public health, would be sustained by the complainant, in the 
damage to his lands and timber. This will justify a private indi- 
vidual in seeking relief for a public nuisance producing special injury 
to himself. Qrowder vs. Tinkler, 19 Ves., 622 ; 12 Peters, 98. 

No objection is made to the sufficiency of the evidence to sustain 
the verdict, and it must be taken as correct and to support the 
allegations of the bill. 

We are therefore of opinion that there is no error in the decree, 
and it must be affirmed. 
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In the District Court of the United States, in and for the District of 

Maryland. 

HENRY KENDEPT VS. BARQUE THEODORE KORNER. 

Libel in rem for seaman's wages. 

The libellant was a citizen of Bremen, to which place the barque be- 
longed. The libellant came to this port in another vessel belonging to 
Bremen, and was transferred from said vessel in this port, to the barque 



